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THE COMPTROLLER GENRAAL
OF THE UNITEU B TATES

WASHINGYON, D.C. 208 a

FILE: 3-186008 DATE: May 22, 1978

MATTER CF: ywillian T. Bchaefar and Hillard N.
vance - Salary Retention

DIGEST: ), paploves requested change to iower grade
positior, which was subject of extensive
recruitment effort that failed to €11l
all vacant positions. Employee is
entitled to salary retention under
5 0.8.C. § 5337 (1976) since demotion
was attributable to agency's apecial

" recruitment need and demctiion is not
considered to be at employee's own
regquest.,

2. NYage baa:d employee requested change to

lower ‘grade position in order to move
zom "dead end” job., Employee does not

appeat to be eligible for salary retention
under applicable Civil Servrice Commission
regulations since record does not indicate
that demotion was result of a special
recruitunent need or was par: of employee
developnent program.

This action is in IGSPOHBQ to the tequest dated
April 12, 1977, from the Defense. Mapping 'Agency, Topographic
Center (Center}, refererice DMATC-PO (20100), for an advance
decision concerning the antitlement of two employees of
the Center, Messrs. William T. Schaefer and Rillacd N.
Vance, to salary retention. Our consideration of this request
was delayed while the Civil Service Commission (CSC) reviewed
its position on salary retention as reflected in our decision
in Pave Abu-Ghazaleh, 56 Cemp. Gen. 199 (1976).

:The report from the Center indicates that Mr. Schaefer
requested a change to, lower qtade from the posit;on ‘of
Car tographer, grade GS-11, step 8, to Pomition Classification
Specialist, grade 55-7, step 10, effective May 19, 1974.
The Center had previously undertaken an extensive recruitment
effort which had faiied to produce sufficient candidates
for the vacant Position Classification Bpecialist positions,
and, with Civil Service Commission approv#i, the Center
selected Mr. Schaefer for this position without competition.
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*he report from the (enter indirates. further that although

. this new position was no longer a part of the Department

of the Army Career Program which requires intensified training
and rotational ussaignments for all participants, Mr. Schaefer
did receive inten9ified training which is typical of a formal
Career nevelopnent Program.

The report from the Center states that Mr., vance aiso

r:quested a change to lower grade from the position of
Journeyman Bindery ard Finish Worker, grade WP-14, to
negative Engraver, grade WP-13, and that this action
increased bhis future prometion potential to a Journeyman
Negative Engraver, grar¢ WP-23, This action was effective
October 22, 1972. The report states further that Mr. Vance
received intensified training in hia new position and that
while the Center ¢id not have a formalized Upward Mobility
Program at the tige Mr. vance chznged %»n a lower grade
position, the fact that h2 increased his premotion potential
substantially and 'thus became more vuliuable to the Center
paralleled the Center'z ccncept of its current formalized
Opward Mobiliity »rogram,

Under the provisions of 5 U.8.C. § 5337 (197F), an
enbloyee such as Mr., Schaefer who ig reduced in gqrade.from
a grade of the Goneral Schedule, may, under certa’n conditions,
retain his previous rate of pay for 2 vears, if the reduction
was not at his own request. See also 5 C.F.R. Part 53],
Subpart E (1977) and Pederal Personnel Manual (FPM) Sapplement
980-2, Book 531, Subchapter 55~4d(2)(b)(iv). The Civil Service
Commisaion, pursuant to its authority to isgsuve regulations
supplementing 5 U.5.C. § 5337, has determined that certain
actions are not considered to be at th~ employee's request
even though :he employee may have initiated the action. The
CSC views, as set forth in our decision in Faye Abu-Ghazaleh,

supra, are as follows:

*When a demotion is initiated by the agency

for the primary benefi: of the agency, it is

not taken at the employee's reguest, even though
the employee may have applied through merit
promotion.prccedures or the employee may have
reguested the agency to consider his personal
situation. On the other hand, if the demotion
is ‘nitiated by the employee for his personal
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advantage (e.g. Aissatisfaction = :h present
qmployment, unable t¢, perform dutier, or health),
salary r~tention is inappropriate. FHowever, it
cannot be ascumed, simply because management
initiates recruitment by advertising a vacancy,
that it has initiated the demotion of an
employee, and therefore that that actior
automatically entitles an employee to salary
retention. To wmake such.an assumption woulo
effectively negate the statutory proviso 'at

his reques:' by fxllxng all positions through
established vacancy announcement machinery. Cn
the other hand, it cannct be assumed Liiat
becausa an employee applics for consideration
for a vacant position thai the action ig taken
at the employee's request, that it falls within
the exclusion criteria of the law, and that the
enployee is automatxcally ineligxble for salary
retention. In order ‘to deny salary retention, it
must be established that the agency does got have
a special recruitment nwed, and that thir’T’ not
in tact the paramount factor leadinna’ “te
downyrading.

"In PPM Supplement 990 2. Book 531, .h.:
Conmission has’ provided examples of il ..
kinde of actions which are not considered

to be initiated by .the employee even’thouuh
the employee may have requesteéd conside.ation
for the position involved. 1Included in vh.se
examples is ‘A demotion or reascignment of

.an employee as part of an emplovee dsvelopment

ELr

development. Bmployee uevelopment programs
encompass the formal training programs, in
connection with whicéh the agencies usually
have written career plans, training agreemerta,
ana so-called 'career promotions’ withdut
futther recourse to merit promotion vacancy
announﬂements. “Upward Mobility Programs,
Apprentice Training Programs, and Intern
Programs are some of the more common
development programs. They are prcqrams which
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are initiated by.the agency primarily to L-nefit
the agency, in that they offer .training and
experience which aid in the development of

the workforce or otherwise meet the agency's
nead t:. develop a reserveir of trained persons
‘'with skills and knowledges essential to the
agency's misaion,"

With regard to Mr. Schaefec's demotion, it appears that
th.y Center had a special recruitment need which was a paruvmount
factor leading tu Mi. Schaefer's downgrading. On the tasis
of the reccrd before us and our decieion in Fave Abu-Ghaczaleh,
supra, we conclude that the denial of malary retention for

r. Schaefer was an unjustified or unwarranted pecrsonnel
action under the provisions of the Back Pay Act, 5 U.S.C.

§ 5596 (1976), and that Mr. Schaefer is entitled to salary
retention for the period from May 19, 1974, te January 2%,
1976, when he was promoted, ii he otherwise met the conditions
set forth in 5 U.3.C. § 5337.

Mr. vance was redvced 1n grade between two prevailing
vage positions ‘prior to the effective date of statutory
provisions regarding retained pay for empioyees under the
Pederal Wage System contained in 5 U.8.C. § 5345 (1976).
See 5 U,5,C. § 5341 note (1976). Therefore, Mr. Vance's
entitlement to salary retention would be governed under the
provisions of FPM Supp. 532-1, Subchapter 9 (Inst. 6, 9/17/71).
The eligibility reguirements for salary retention for prevailing
rate employees closely parallel the reguirements for General
Schedule emplcyees, and we presume that the CSC's guidance
concerning demotions at the employee's requesat which is set
forth above would L@ similarly applicable to prevailing rate
enmployees.

With regard to Mr. vance's demotion, there is no
evidence in the. tocord before us that ‘the Center had a
special recruitment need which was a paramount factor. 1In
addition, Mr. Vance's demotion does not .appear to have been
part of an employee development program such ‘as existed in
our decision in Faye Abu-Ghazaleh, 'supra. The record before
us indicates that Mr. vVance accepted the change to lower grade
position in or“er c¢o move from a position with a "dead end"
status or promotion potential, Therefore, we do not believe
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" that Nr. Vance is entitled to salary'réhention under the

applicable Civil Service Commission requlations, and we
conclude that the denial) of salary retenticn to Mr. Vance
was not an unjustified or unwarranted personnel action
under 5 U.9.C. § 5596. :

+ecordingly, action lny be taken consistent with the
discussion above.

44L1;m.

Acting Comptroller eral
of the United States






